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RIGHT TO PROTEST AND
ITS CONSTITUTIONALITY

- Prabhjot Singh Sethi (Research Scholar)

ABSTRACT

With farmers protest in 2020-2021,
where they kept sitting on the public

spaces for more than a year. The debate
also starts as to what all includes in the
right to protest, what is the constitu-
tional limit of this right and where does
this right start to infringe on the right of
others. The Constitution in its express
terms of right to assemble peaceably
without arms impliedly include the
right to protest. The part-III of the
Constitution in its article-19 (1)(C)
provides for the same. The Indian
society is a protest driven society. All
the changes took place here are due to
protests. Be it introduction of new

norms like women's right in their
ancestor's property or wiping out of
customs like sati. So, it 1S no the
question in front of our constitution
framers that to allow this highly
celebrated right of Indian society or not.
However, keeping in mind, the law and
order situation in a just got indepen-
dence nation, they choose to provide it
impliedly. And leave the rest of the
interpretation on the shoulders of
hon'ble Supreme Court.

INTRODUCTION

The careful king whom no one
criticise ruin himself without harmful
foes'. Without liberty of fair criticism,
we neither have purity of state nor of
morals’. Criticism in the form of protest
is the necessary appendage to any
public office. Hence those who fill
public positions should not be too thin
skinned to be offended with anything
they receive in the form of criticism for
their public acts. They should not be too
impulsive in crushing the protests and
thereby collaterally throttle or choke
the spirit of democracy.

The right to peaceful protest. It
defines the society. It evolves the
society. It enlightens the society. It
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represents the common will of the
people in the uncontaminated form.
With indefinite protests, India
achieved its freedom. With protests
women started getting much required
and desired emancipation. Protests
evolved Indians in such a way that
when our forefathers started to write the
Constitution of India for themselves
and for the coming generations, though
not expressly, they impliedly allowed
the right to peaceful protest under
Article 19(1)(b) of the Indian
Constitution by allowing to assemble
peac-eably without arms with Article
19(2) of the Indian Constitution
providing for reasonable limits over the
same. Since Independence, Indian
political system has been witnessing a
number of protests, agitations and
movements. These protest move-ments
in the broad
theoretical framework, the theory of

seem to be rooted

relative deprivation. The assumption of
this theoretical frame that is brought to
explain the protest movements in
general is that, if a section of the people
of a society finds reason to feel
relatively deprived it resorts to protests
to redress the alleged deprivation.

However, it should be noted in this
connection that not always the
deprivation syndrome of the common
people acts as the root cause of protests
and movements. Rather it is noticeable
thatitis the perceived deprivation of the
few, the leadership that brings about
protests and movements in the name of
the deprivation of the common masses
by mobilizing and organizing the
otherwise passive common people for
subserving the narrow interests of the
leadership who are, for one reason or
the other, deprived of the sharing of
power but wants to be around the helms
of power. And thus, when the
leadership cannot come near the power
centre by the available legitimate
means they resort to the mobilization
and organization of the passive
common masses as if they are deprived
of the share of the benefits of the
society, polity and the economy. These
are the two broad theoretical
frameworks which are involved to
explain the roots of protest movements
in general and their organizational,
functional and behavioural aspects. The
protest movements that are being
witnessed in India over the decades and
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the recent one of farmers can also be
explained by these two broad
theoretical frameworks. The protest
movements in India have been of
different types, goals, strategies,
mobilization and leadership with the
aims of expressing dissent from
conditions of powerlessness, injustice
or loss of identity and seeking various
remedial empowerments and
entitlements. As such these movements
have influenced and tend to influence
the working of the Indian political
system in many ways, from the
perceived positive contribution to the
strengthening of the system to the other
extreme pole of feared disintegration of
the system. Thus, there has been a
number of viewpoints that question the
very legitimacy and rationality of these
protest movements in a parliamentary
democracy like India where the
Constitution contains the necessary
remedial measures for the grievances.
MEANING OF PROTEST

It is a statement or action expressing
disapproval of or objection to
something. It also includes where a
person expresses an objection to what
someone has been said or done. The

term "Protest" has come from the latin
word "Testis" or "Testari" which means

protest.
LATIN LATIN LATIN OLDFRENCH ENGLISH
Testis---—testari---Protestari---—Protester---— Protest

(Witness)  (assert) (Make a

solemn declaration)

RIGHT TO PROTEST AND
THE INDIAN CONSTITUTION

The right to protest at the pedestal
of the Constitution has not been defined
outrightly. It is impliedly included in
the Right to Freedom of Assembly -
Article 19(1)(c), where the Citizens
have the freedom to peacefully
congregate in order to question and
object to government actions through
demonstrations, agitations, and public
assemblies, as well as to form long-
term protest movements. When these
rights are combined, they allow
anybody to peacefully gather and
demonstrate against the State's action
or inaction. The protests are for
democracy, and the objective of the
protest is to protect the integrity of
flaws in the country. The Constitution
also provides for reasonable restri-
ctions on Right to Protest. The right to
protest, like other fundamental rights is
not absolute and there are reasonable
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restrictions which are outlined in
Articles 19(2) and 19(3) for the reasons
are the state's security, in the interests of
India's sovereignty and integrity, public
order violation, In terms of ethics or
morality, in connection to contempt of
court, defamation, encouragement to
commit an offence, or relations with
other countries that are friendly”.
Restriction grounds based on
violation of public order can be justified
only if there is proof that protestors will
inspire unlawful or disorderly activities
and that such conduct is likely to occur.
The Supreme Court of India while
checking the constitutionality of the
right to protest firstly recognised the
right to peaceful protest and also stated
that “democracy and dissent go hand in
hand," but that "demonstrations
expressing disagreement must be held
only in specified places." The freedom
to demonstrate and express dissent is
protected by the Constitution, but it is
accompanied by Fundamental Duties
as enumerated in Article 51A, which
states that every citizen has a
fundamental responsibility to defend
public property and to abjure violence.

Some of the hon'ble Supreme Court's
verdict on the right to peaceful protest
have been discussed below.

Amit Sahni vs Commissioner of
Police and others,’ The court affirmed
the right to peaceful protest against
legislation, but cleared that public
streets and public areas cannot be
occupied forever. Fundamental rights
do not exist in isolation. The right of the
protestor must be weighed against the
right of the commuter, and both must
coexist in mutual regard.

Mazdoor Kisan Shakti Sanga-
than vs. Union of India,’ In this case,
the Supreme Court recognised the basic
right to assembly and peaceful protest,
but directed that it be controlled so that
it does not cause discomfort to residents
of Jantar Mantar Road or the offices
located there.

Ramlila Maidan Incident vs.
Home Secretary, Union of India,’ The
Supreme Court ruled that citizens have
a basic right to assemble and
demonstrate peacefully, which cannot
be revoked by arbitrary administrative

or legislative action.
CONCLUSION
The implied inclusion of right to
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protest in the Indian Constitution and its
exercise is sine qua non for a vibrant
democracy. But in absence of any
defined law on this subject can cause a
serious law and order problem. Salus
populi is suprema lex but only such
activities under this right can be
allowed which does not impinge on the
fundamental right of others with
impunity. Since if such activities be left
un-punished, it would soon create a
challenge before authorities mainta-
ining law and order and thus would
demean all other available fundamental
rights to the people and citizens in
India. Even a United Nations Special
Rapporteur's report on the right to
freedom of peaceful assembly,
mentioned that restrictions on the right
to peaceful assembly can be imposed in
the interests of national security or
public order which must be legitimate,
necessary, and reasonable to the goal
pursued.’
- Prabhjot Singh Sethi
Research Scholar, Dept. of Laws
Guru Nanak Dev University,
Amritsar, Punjab
Mob. 9646420898

Address: 23-A, New Golden Avenue,
Amritsar - 143001
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